Cobell Settlement and Trust Reform Bill

Indian Affairs Committee to Meet with Tribes to Discuss Bill and Fractionation

Summary of S. 1439, the Indian Trust Reform Act of 2006
August 14, 2006
On August 4, the Senate Committee on Indian Affairs released a new discussion draft of S. 1439, the Indian Trust Reform Act of 2006.  The bill would settle all claims of Individual Indian Money account holders for $8 billion.  The bill also creates a voluntary process for Indian tribes to take over greater control of the trust assets on their reservations.  The bill would phase out the Office of Special Trustee, and create a single line of authority under an Under Secretary for Indian Affairs.  The bill would give the Secretary new authority to consolidate fractionated Indian lands, and add incentives for sale of fractionated lands.  
The Senate Committee on Indian Affairs delayed the mark up of the new legislation after Chairman McCain and Vice Chairman Dorgan met with Secretary of Interior Kempthorne and Attorney General Gonzalez.  You can read Chairman John McCain's statement about the delay on the Senate Committee website under the press releases. http://indian.senate.gov 
 

It is clear from Senator McCain's statement that the Administration has additional concerns with the legislation that the Committee will need to address.  In addition to the settlement figure, the Secretary of Interior and the Attorney General appear to have concerns about the future of Indian trust management.  The heavy fractionation of Indian land is a significant factor.  With over 3.2 million ownership interests in existence and the number continuing to grow, the Administration is concerned about investing in a settlement if the trust management problems for Individual land and accounts are likely to reoccur.   Senators McCain and Dorgan are seeking "a full and complete resolution to the entire issue of trust management that has plagued the Department and Indian Country, including resolution of the fractionation of land ownership—a problem at the root of much of the problems that gave rise to the litigation."

The Senate Committee on Indian Affairs would like to receive further input on the bill.  The staff of the Senate Committee on Indian Affairs will be reaching out to Indian Country during the August recess to discuss the legislation and will hold meetings on these dates:

Tuesday, August 15, 2006   9:00 AM – 5:00 PM   Chinook Room - Muckleshoot Indian Casino, 2402 Auburn Way South, Auburn, Washington   (SCIA will host meeting on gaming legislation on 8/16 9:00- 12:00 Chinook Room)  
Friday, August 18, 2006 10:00 AM – 4:00 Heard Museum, Steele Auditorium, 2301 N. Central Ave, Phoenix, AZ 85004

Monday, August 21, 2006 5:00 PM- 8:30 PM , Jack Barden Center, United Tribes Technical College, 3315 University Drive, Bismarck, North Dakota 58504  701-255-3285 
(Note: The meeting will follow the Federal Contracting and Indian Tribes Seminar held in the same location.)

Friday, September 1, 2006 – Tulsa (Note: this is a date change from the previous notice more logistical info to follow) 

Summary of S. 1439 - The Cobell litigation began ten years ago.  Three years ago NCAI passed a resolution stating that it is in the best interests of tribes and individual account holders that tribal leaders participate in the resolution of trust related claims and the development of a workable and effective system for management of trust assets in the future.  See NCAI Resolution PHX-03-040.  While tribal leaders have supported the correction of trust funds accounting at Interior, tribes have grown increasingly concerned about the impacts of the litigation on the federal budget, the trust responsibility, and that the litigation creates an atmosphere that impedes the ability of tribes and the DOI to work together and address other pressing needs confronting Indian country. 
The following is a brief section-by-section review of the new discussion draft of S. 1439.

Title I – Settlement of Litigation Claims

The bill would settle all claims of individual Indian account holders for $8 billion.  $7 billion would be for trust accounting and funds mismanagement which is the claim in the Cobell law suit.  $1 billion would be for land mismanagement claims.  Tribal claims would not be affected.  

The funds would come from the Judgment Fund, so it would not come at the expense of any other Indian program or account. The distribution of the settlement fund would be administered by a Special Master appointed by the District Court according to a prescribed formula.
The following is a brief description of the distribution formula with an approximate analysis of what the distribution would mean to individual account holders.  Our understanding is that this distribution formula is preliminary and subject to change and the SCIA is seeking input.  Note that these are cumulative –i.e. – an account holder would get a total amount combined from each of the categories. 
IIM Accounting and Funds Mismanagement - $7 billion
 

58% for per capita distributions to land based IIM account holders = $4.06 billion
· 235,984 IIM account holders, 193,766 are "land based" and 42,218 are "judgment and per capita" (DOI's number on Dec. 31, 2000) (But note Sec. 102 definitions of “qualified accounts” would include any account open from 1985 forward.)
· Approximately $20,953.00 per capita to each land based IIM account holder

 

34% for pro rata distributions to land based IIM account holders = $2.38 billion 

· approximately $200 million average annual receipts for all IIM accounts 1985 to present (DOI's number for 1982 to 2002)

· each individual IIM account would receive a pro rata share, for example:

· $1,190 for $100 in average annual receipts 1985 to present

· $11,900 for $1000 in average annual receipts 1985 to present

· or $119,000 for $10,000 in average annual receipts 1985 to present

3% for attorneys fees = $210 million (subject to demonstrating a valid contractual claim offset by fees collected)

 

3% for administrative costs for Special Master = $210 million

 

2% for "judgement and per capita" accounts = $140 million ÷ 42,218 = $3,316 (but capped $500)

 

Land Management Claims - $1 billion
 

10% or $100 million to landowner claimants who are not IIM account holders (capped at $500) - (unknown number of claimants)

 

17% or $170 million to all land mismanagement claimants distributed per capita (193,766 land based accounts plus unknown number of landowners who are not IIM account holders – note definitions of “qualified accounts.”)

 

20% or $200 million to land based IIM accounts per capita = $1032 per account holder

 

50% or 500 million to land based IIM account claimants

· approximately $200 million average annual receipts for all IIM accounts 1985 to present (DOI's number for 1982 to 2002)

· each individual IIM account would receive a pro rata share, for example:

· $250 for $100 in average annual receipts 1985 to present

· $2,500 for $1000 in average annual receipts 1985 to present

· or $25,000 for $10,000 in average annual receipts 1985 to present

 
Title II – Indian Trust Asset Management Policy Review Commission
This section would establish a commission to review all federal laws and regulations and practices of the Department of Interior relating to the administration of Indian trust assets.  The Commission is to consult with Indian tribes, the Secretary of Interior, and organizations representing individual Indian owners of trust assets. After conducting the review, the Commission is to develop recommendations and submit a report to Congress on changes to federal law that would improve the management and administration of Indian trust assets.  The Commission has the power to hold hearings and gather information.  The only significant change from the previous version of S. 1439 is that the Commission would be made up of only five persons rather than twelve, one appointed by the President, and one appointed respectively by the majority and minority leaders of the House and Senate. 

Title III – Indian Trust Asset Management Demonstration Project

This section would create a demonstration project where an Indian tribe may develop its own “trust asset management agreement” that is unique to the trust assets and situation on a particular reservation.  The plan would identify the trust assets, establish objectives and priorities, and allocate the available funding.  Contracting and compacting tribes may identify the functions performed by the tribe and establish their own management systems, practices and procedures that the tribe will follow so long as consistent with all federal laws, treaties and regulations.

The bill would establish standards that the Secretary must apply to the management plans before they may be approved -- including that the plan must protect trust assets, promote the interests of the beneficial owner, protect treaty rights, and be carried out in good faith and with loyalty to the beneficial owner.   The tribes that are currently under Section 131 are eligible to participate in this demonstration project, plus an additional 50 Indian tribes (expanded from 30 in earlier version of S. 1439). 
There are three key differences in the new version of the bill.  First, the tribe may include a comprehensive land use plan that would govern land management activities.  Second, the trust asset management agreement may authorize the tribe to lease tribal land without the approval of the Secretary for periods of time up to 25 years plus two renewals.  This is somewhat similar to the Navajo Leasing Act.  Third, the bill would require that the Secretary engage in negotiated rulemaking with the tribes to create regulations on this section.
Title IV – Fractional Interest Purchase and Consolidation Program
This section would amend the Indian Land Consolidation Act to create incentives for voluntary sales of fractionated interests by allowing the Secretary to offer more than fair market value.  It also includes procedures where the Secretary’s offer to buy land could deemed accepted unless it is affirmatively rejected by the owner.  The bill also creates a mechanism for Interior to borrow funds for land consolidation.  The new version of the bill deletes the optional settlement for land mismanagement claims (replaced in Title I with mandatory settlement) and would authorize the Secretary to initiate the “partition by sale” provisions of the American Indian Probate Reform Act.  Note that this title is likely to need further revisions to meet the concerns of the Administration.   As before, the bill provides that any payments that landowners receive under the land repurchase program would not be subject to state or federal income tax and would not affect eligibility for any programs including social security and welfare.  Any land acquired by the Secretary under this section would be held in trust for the tribal government that exercises jurisdiction over the land involved.
Title V – Restructuring Bureau of Indian Affairs and Office of Special Trustee
This title would create a new position of “Under Secretary for Indian Affairs” who would replace the Assistant Secretary.    The Office of Special Trustee for American Indians would be terminated in 2008 and the functions of the Special Trustee would be transferred to the Under Secretary.    All positions in the office of the Under Secretary would be subject to Indian preference.  The Office of Under Secretary would create a single line of authority for all functions that are now split between the BIA and the OST, and the Under Secretary would also have the responsibility to supervise any activities related to Indian affairs that are carried out by the Bureau of Reclamation, the Bureau of Land Management, and the Minerals Management Service.

Title VI – Audit of Indian Trust Funds
This section would require the Secretary of Interior to prepare financial statements for individual Indian, tribal and other Indian trust accounts and prepare an internal control report.  The section would also direct the Inspector General of the Department of Interior to hire an independent auditor to conduct an audit of the Secretary’s financial statements and report on the Secretary’s internal controls.  The Comptroller General would conduct a review of the audit.
For more information, please contact John Dossett at NCAI at 202-255-7042 or jdossett@ncai.org.
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