Options for Improving Consolidation of Fractionated Interests
as a Part of the Cobell Settlement Legislation
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Introduction – The Senate Committee on Indian Affairs is consulting with Indian country on a new draft of S. 1439, The Indian Trust Reform Act of 2006.  This bill would settle the Cobell litigation and all claims of individual Indian account holders for $8 billion, and would make reforms to the trust system to prevent the reoccurrence of trust mismanagement.  Mark-up of this legislation has been delayed to allow for continued discussion with the Administration and Indian country.  The Administration has made clear that they are not willing to support a settlement unless the reforms include a significant effort to reduce the problem of fractionation of Indian land ownership.  Addressing fractionation is also a goal that is shared by tribal leadership and individual landowners.   The SCIA staff hopes to have a redraft of the bill for internal review by September 1, with plans for a markup on September 14.

A small group of people met informally on August 9, 2006 to brainstorm some ideas for land consolidation that could be included in the legislation.  The following is a summary of the discussion.  This is intended to assist tribal leaders in their consideration of the issue, as we know that the Senate Committee on Indian Affairs is looking for feedback and additional ideas.  
Background on Fractionation –   From the late 1800’s to the early 1900’s, the federal government implemented a policy where individual Indian people were allotted a tract of land in trust status and the rest of the reservation was opened to settlement.  Ownership has passed to successive generations and many tracts are held in undivided ownership by hundreds or thousands of people.  There are approximately 110,000 tracts of Indian land held in trust, with over 3.7 million separate undivided ownership interests.   There are more than 2000 tracts that have greater than 200 owners.  Most of these tracts are found on reservations in the Dakotas, Montana, Wyoming, Arizona and the Ojibwe reservations in the Midwest.  The smallest interest is 1/1,000,000,000 in an eighty acre tract.
The ability of the owners to use land decreases as fractionation increases, sometimes to the point where it is nearly impossible to locate the owners or for the owners to coordinate.  In addition, the costs and difficulty of administering fractionated land are a root cause of the federal mismanagement of Indian land and escalating costs of administration.  Over 50% of the BIA realty budget is spent administering fractionated land that returns little or no benefit to the owners.  The costs, energy and employees that are devoted to keeping up with fractionated interests are taken from other trust administration that would benefit Indian land.  Fractionation and land ownership patterns can also negatively affect the ability of tribal governments to exercise governmental authority over people and property within reservation borders.
There have been many efforts over the years to address fractionation, but with little success.  In 1910, Congress authorized the use of wills and the conveyance of trust land.  In 1934, Congress authorized the purchase of fractional interests but the program was never funded.  In 1983, Congress passed the Indian Land Consolidation Act which authorized the escheat of interests 2% or less to the tribe, but this program was declared an unconstitutional taking by the Supreme Court. 
In 2001, Congress created the Indian Land Consolidation Pilot Project.  This program has had some success in voluntary repurchase of fractionated interests.  However the program has been funded at only a fraction of its authorization, and there are questions about the efficiency of the program as currently designed.   

In 2004, Congress passed the American Indian Probate Reform Act and many of its provisions became effective in June of 2006.  AIPRA holds promise for significantly slowing the rate of fractionation with the “single heir” rule, but this will not address the millions of interests already in existence.  AIPRA also has some new tools for consolidation, with the new “partition by sale” and “purchase option at probate” for heavily fractionated lands.  It remains to be seen how these tools will be used by tribes and Indian landowners, but it seems unlikely that they could make dramatic reductions in fractionation. 

Options for Consideration for Addressing Fractionation in S. 1439

 While there is not likely to be any one “silver bullet” for fractionation, a variety of measures could be combined to significantly reduce fractionation and increase the ability to productively utilize trust lands.
1) Expansion and Improvement of the Land Purchase Program - A number of tribes have suggested that the settlement should include a significant infusion of funding into the Indian Land Consolidation Program.  For example, the ATNI-USET-Great Plains proposal advocates setting aside $2 billion for land consolidation.  This could be combined with measures to make the program more efficient. Currently the program is funded at $34.5 million annually.  Since 1999, the program has spent approximately $97 million on land purchases and $20 million in administrative costs.  The program has purchased approximately 243,000 interests, and it is estimated that this has prevented the creation of 600,000 interests.  However, this has not been enough to stop the growth of fractionation.  It is estimated that it would cost $135 million annually to stay even with fractionation at its current rate.  Depending on purchase strategy, it could cost from one to two billion to repurchase all fractionated lands.  The distribution formula (which is also under negotiation and subject to change) could be reconfigured to include land consolidation funding.
Some issues for consideration in expanding the program:

a. The “single heir” rule will begin to take effect with estates created after June 2006, and this should stop the growth rate of fractionation so that the purchase program can be effective in reducing fractionation.

b. The ILCA program reports that it has no difficulty finding willing sellers.  The program sends letter offers for fair market value and receives a response rate of over 70% willing sellers.  

c. Purchase program can often acquire a significant majority of interest in a tract, but cannot acquire fee interests, or those in probate, or interests where the owner is whereabouts unknown.  For highly fractionated tracts, could give authority to Secretary to force the sale of remaining interests once a majority has been acquired voluntarily.
d. The two bottlenecks are appraisals and title status reports, but these should be alleviated in near future by improvements at BIA.  Currently they cannot get appraisals for mineral estate.  Legislation could establish a minimum value or “reasonable purchase price” for interests that would alleviate the need for appraisals and spur increased interest from sellers.
e. The program has changed its strategy several times.  Currently it is focused on 1523 “target” tracts with more than 200 owners.  These tracts are on eighteen reservations that have the highest numbers of such tracts.  

f. Program tries to acquire all of an individual’s interests once he or she indicates a willingness to sell.  This is seen as the best way to prevent fractionation at the lowest transaction cost.  Unfortunately the appraisals do not cover all of the reservations in a region.  Program could benefit by expanding to all reservations in the major fractionated regions.

g. The program currently does not allow for 638 contracting or compacting to tribal governments.  Legislation could allow contracting and compacting to tribes, under terms that would include agreement on a land consolidation plan for how the funding will be spent.  Tribally run programs are generally more efficient and could capitalize on better relationships with tribal members.
h. It has been suggested that the program should also provide flexibility in acquisition strategies, for example focusing on preventing future fractionation by purchasing tracts that are still only lightly fractionated and are likely to become more fractionated in the near future.

i. Under approaches that focus on the acquisition of small fractional interests, such as the provisions of AIPRA, federal costs of administration would be reduced, but the small fractional interests in property will not address the problem of putting the land to productive use.

2) Tribal Land Consolidation Cooperative, Trust or Exchange
Highly fractionated tracts could be transferred to a tribal entity with a separate board of directors that would own and manage the property.  In return, the landowners would receive an account or shares in the tribal land cooperative.  These accounts would receive dividends from the income produced.  Account holders would also be eligible to exchange for assignments or tracts of land that they could use, such as a home site.   SEQ CHAPTER \h \r 1The exchange system could provide a means for owners of fractionated interests in several tracts to exchange those interests for a consolidated ownership of a single tract – although there would need to be mechanisms to prevent future fractionation.  This proposal is somewhat like the Rosebud Tribal Land Enterprise that has been operating since 1943; however it would be statutorily authorized and would be funded.  

The key advantage to this proposal is that it would not require funding for land purchase – the idea is to work a “substitution of assets” that would not be considered a taking without compensation.  This program could be combined with other mechanisms to increase the purchasing power and investment opportunities of the tribal entity.  For example, the tribe could be authorized to 638 contract to administer the Land Consolidation Program funding.
Another approach could involve the creation of an Indian Land Capital Fund.  See, Testimony of Chris Stainbrook, President of the Indian Land Tenure Foundation regarding S. 519, the Native American Capital Formation and Economic Development Act of 2003, May 7, 2003.
3) Buyback at Settlement

The settlement formula in S. 1439 could be changed to include a provision for purchasing highly fractionated interests as a part of the settlement.  For example, the settlement could include a bonus for people who are willing to sell their fractionated interests, or it could force an involuntary sale of interests that are located in certain highly fractionated tracts, or interests that are fractionated to a certain degree.
One advantage to this is that it would directly connect the settlement to any forced consolidation. and would minimize administrative costs because efforts would be undertaken to locate individual owners and determine income flow through IIM accounts as part of the settlement process.  Under the current distribution formula, each landowner would receive probably more than $10,000, so it might be easier to accept the forced sale of fractionated interests if it were connected to the receipt of a settlement for past mismanagement.

4) Other Involuntary Purchase Options
It seems likely that the Administration will want some option for forced sale of fractionated trust lands in return for supporting the Cobell settlement.  It seems unnecessary to force the sale of most interests when the voluntary response rate is over 70%.  However, there may be some situations where forced sale is necessary or warranted.
a. Whereabouts Unknown – Information from OST in 2004 indicated that approximately 68,000 IIM accounts are whereabouts unknown.  That is approximately 25% of all IIM accounts.   Although number of missing persons can be expected to drop during the settlement distribution, it makes sense to create an efficient process for handling missing persons.  One proposal that was supported by a tribal workgroup a few years ago would allow interests to be monetized and transferred to a claims fund, after a period of seven years with no activity and a search effort.

b. Majority Purchase – As indicated above, the Land Consolidation Program is successful in acquiring the majority of interests through voluntary offers, but has difficulty in acquiring fee interests, interests in probate, and whereabouts unknown.  Authority could be extended to allow the Secretary to force the sale of lands where a majority has been acquired voluntarily.
c. Highly Fractionated Tracts – Interior has identified approximately 2000 tracts that are the most highly fractioned, each having more than 200 owners.  The legislation could set some criteria for highly fractionated tracts and allow those tracts to be acquired by forced sale.  This could alleviate the administrative burden of the offer and acceptance process, but should be limited to very highly fractionated tracts of land.  Could be coupled with a provision to allow large interest holder to purchase.
d. Highly Fractionated Interests – Another approach would be to allow the forced sale of all interests that are smaller than a certain percentage – for example all interests smaller than one percent.
5) Options for Individual Purchase and Consolidation
There are many individual Indian landowners who are interested in acquiring fractionated land and have the resources to buy land and put it to use.  These include many Indian ranchers, farmers and timber operators.  The land consolidation effort should include options for these land owners to buy fractionated land.  In most instances, these landowners have excellent track records of maintaining their property, holding in single ownership, providing estate planning and make very significant contributions to the reservation economy.
The American Indian Probate Reform Act of 2004 created provisions for “partition by sale” and there appears to be some interest among landowners in using this mechanism to purchase fractionated lands.  However, the procedures are cumbersome.  The legislation could streamline the partition by sale procedures while still preserving the rights of the owners.  The eligible purchasers could also be expanded to include, for example, adjacent landowners.
It is difficult for landowners to get financing to purchase trust property.  The legislation could create low interest loans, or loan guarantees, which would help them finance the purchase of highly fractionated land.

In order to prevent future fractionation, the legislation could also require that purchasers must have a will, or else the “single heir” will apply.  

6) Conclusion
Secretary of Interior Dirk Kempthorne and Attorney General Alberto Gonzalez have been personally involved in discussion of the fractionation problem with the Senate Committee on Indian Affairs leadership.  This level of involvement from the Administration indicates that there is a strong interest in finding a way to address fractionation as a part of the Cobell settlement, and an extremely significant opportunity for Indian country to take action to address this longstanding problem. 

The above summary is intended to assist tribal leaders in their consideration of the issue, as we know that the Senate Committee on Indian Affairs is looking for feedback and additional ideas.  

If you have any comments or questions, please contact John Dossett, General Counsel of NCAI at 202-255-7042 or jdossett@ncai.org.
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