Trust Reform Meeting, S. 1439.
United Tribes Technical College

Bismarck, ND

August 21, 2006

5:45p-8:30
David Mullon (DM) –Senate Committee on Indian Affairs
Allison Binney (AB)- Senate Committee on Indian Affairs
Chairman Tex Hall

Introduction – Tex Hall
Thanks Great Plains Gaming Assoc. Kurt Luger provided lunch, can’t say he didn’t. Thanks Congressional Staff. Senator Conrad will be here, talking about economic development, and more. Appreciative Title I has $8B; we don’t have much time, need to be able to give to the elders. TI (Title I) needs to be included, don’t pass-over to reach acceptable bill. The allottees want the payout, so TI is very important and needs to be a part of the bill.
Q: Land based IIM account holders, how are they included? (ken-turtle mountain)

A: A. Binney; depends on timing, but let us outline some of the bill and that may answer some initial questions. 
Q2: Why are attorneys being paid so much? $210M is a large sum to take from allottees. 

A: AB: this amount (3%) is consistent with other large class action lawsuits, but we want to hear comments…

Allison Binney- Welcome again, the bill in front of you is a revised draft; no senators have signed off on it. If this bill is going to move, it needs to move in September before recess. Binney then described the process of the Bill getting here rather than to the floor before August recess (Kempthorne, Gonzales, title IV). Tonight we will focus on Title I and Title IV due to the short period of time we have.

Chairman Hall introduces Senator Conrad.

Senator Conrad: If we are going to build for future, entrepreneurial commitment is a necessity. He then talks about the Cobell settlement- “(the settlement amount) is a lot of money... it’s hard to establish the truth…not sure if anybody will ever know (how much money is owed).” Economic development opportunities: the biggest opportunities lie in energy. We import too much energy. North Dakota could help get the US out of this debt. Biodiesel and ethanol are solutions. “We can grow our way out of this...” Also, take advantage of wind energy, and turning coal in to liquid energy.  
If we can get a Cobell settlement, it would be a down payment to head in a better direction for Indian Country. Please look to energy development as an opportunity. I have enormous respect for your work and your commitment. 
Questions to Senator Conrad:

1) Tex Hall- People say $8B is too high, if there is $20 error for each account, time that back to late 1800s, interest to date, its $28B. Any support you can give to this effort is appreciated.

2) How is suit going to be settled if they think the payment is too high? 

a. Either justice (DoJ) finds number, or congress. Settlement of lawsuit, or no settlement.

3) What would you do if an individual could prove they lost $200K rather than $20K?

a. I don’t know; don’t have the legal background to answer. But know enough that they could reserve their rights outside the case. 

i. But Bill doesn’t have an opt-out, needs to be put in (TH)

4) Attorney General stopped a case that would expose the Gov’t to $280B, so why does $8B seem too high?

a. Best case is that we can settle this during this congressional session.
b. Senator Conrad-the chance of resolving this is “about the square root of zero”. This is the “do-nothing” Congress during its prime time. 

Conrad exits.
David Mullon (General Counsel, R) commences meeting:

Appreciate being here. Planning another meeting in Rapid City, Friday, La Quinta, 9-5p. We’ve worked hard on the Bill during the last year and heard a lot of feedback from tribes, organizations, individuals, etc. Most is less than harmonious; Indian Country does not speak with one voice, so we struggle with finding answers.

Bill would be changed significantly, especially TI. You can look at NCAI overview, and/or go through red-line bill to see details directly. We have yet to hear formal communication from the administration, though it is expected momentarily. We have heard on two points: if there is going to be a large settlement, 1) fractionation has to be addressed seriously and rigorously; 2) historic IIM claims are put to rest through the bill so additional claims are not brought up in the future. Want to get this passed so we can build a better relationship with Indian Country.   The Administration looks at fractionation, fairly or not, as an underlying problem, and there may be further issues in the future. The key is, Congress doesn’t want more suits about mismanagement. We are hoping solution to fractionation problem comes from Indian Country. 
-Comment from Audience: this issue was created by federal gov’t through allotment act. Gov’t gave us Probate laws. The cost of the burden is on landowners and the Gov’t created this problem. We don’t oppose the concern, just want a fair settlement.

Chairman McCain and I know that the fractionation problem is a result of the Allotment Act and Congress, unfortunately. 

AB- lets get through some information on who gets paid, because there are questions on that.

DM- The distribution, there are 2 funds, accounting and funds mismanagement claims ($7B) and lands mismanagement claims ($1B). Each fund is distributed differently, but some similarities. The accounting section (Title I) meant to resolve all forms of money mismanagement; wrongful collection, under-collection, mismanagement of collections, paying money to wrong individual, etc. land mismanagement deals with the land itself: leases not paid out, negligent practices are included, etc. 

Q: Charlie (ITEA)- are we not going back before 1985?

DM- Those entitled to accounting claims fund are in two groups: judgment fund accounts, and per capita accounts. Judgment funds are less likely to have error and less mismanagement because they were easy to set-up and track. They usually involve only one transaction. These people shouldn’t be treated the same as those with more complex land-based IIM account claims. Judgment fund distribution is smaller, and is capped ($500). 

AB; Anyone with claims before 1985 are not necessarily included .

Q: Why include them (judgment and per capita accounts) at all??

A: Still questions about the distribution, so they were likely compromised but minimally, and they are still IIM account holders and have expectations.
Q: Will those with one penny in the accounts be treated the same as  those with large amounts going through? (i.e. a young persons new account vs. an older oil and gas lease) 
A: DM: we are trying to balance this, using the pro-rata method rather than per-capita distribution. What is the percentage of the fund that goes to pro-rata versus per-capita? That is what we want to know because that sill show us how to divvy up the $7B.
AB: There are those who will be under compensated, and those who will be over compensated. While some individuals may not be compensated, they would be able to bring a takings case.

Q: what if there is a problem with the constitutionality of including land mismanagement claims with the Cobell claims?

DM: we have a provision in the Bill (sec 110). Once Bill is enacted, there is a certain amount of time people can come file a challenge that the Bill is unconstitutional. 

DM: We drew lines. If we didn’t, there would only be litigation, and in 10-15 years, there might be a payout. So, we wanted to create a mechanism where we can reach out to as many people as possible. This isn’t perfect, but we are hoping to get something that is able to be implemented soon.

-Comment(Ft. Peck)- There is a much higher level of detail necessary than is being administered (in regards to the complexity of the fractionation).

Q: [deleted]  What if died in 1984, and probate isn’t concluded till after 1985….

A: There would not be double payment, only if account was open on or after 1985 would there be a payment. The beneficiary is deceased. 

Q; Per capita payment…including gaming monies, is it the same method and structure?
A: Per capita distribution of governmental money only, separate from Tribal money and not related to per-capita gaming distribution.
Q: What about money owed for rights of way?

A: It should be handled by land mismanagement piece under Title I. 

Q: How does this affect 1946 Indian Claims Act for Individuals?

A: We aren’t reviving any claims, this would extinguish any and all claims up to date of enactment of the bill.

Q: Ft. Berthold- Does this legislation close the landowner issue? (referred to $149M that was paid to tribal lands, not individuals, and under compensated moreover) 

A: This Bill does close this issue, but gives some compensation. We are trying to payout once and for all..

Comments:

-There needs to be an opt-out. (Chairman Hall)
-The government should be very happy to not have to go through a historical accounting, and they should be happy with the amount of money ($8B) that is in the Bill and not fight us on this. 

-1% would be more than generous to pay the lawyers.

-there should be advertised sale for the existing fractionated owners, give them the opportunity to buyout the tract. 

DM: Everyone has the ability to challenge the amount being paid, but not to opt out of the bill. There is the unconstitutionality section, no monies will be paid until the constitutionality of the bill is settled. The length of time to bring a constitutionality claim is 120 days. However, if there are a lot of people who choose to opt out, then bring accounting claims, then back to square one.

-$8B is the bottom line for tribes, we don’t want to give back any more than we already have.
DM: Administration’s concerns are relevant because we have to work in their time-frame.
Q: TIII- puts tribes in responsibility of their own assets. There is an overstatement here; and relinquishing trust responsibility by making tribe pay for it? This is not acceptable
A: DM-tribe would be able to tell BIA how to distribute money, not make tribes manage it. That isn’t how the section was intended. 
Q:  Want to make sure settlement payments are not taxable or prevent people from getting benefits from other social programs.

A:  Our goal is to ensure that settlement benefits don’t exclude anyone from other benefits or programs. It would be a fight with some committees, and the larger the payout, the larger the fight. 
-Thinking about putting a distribution date (suggested). 

Q: Colville (Marge-V.Chair)-what do the Dakotas have to say about legislation? The advantages are that the money in OST might go back to the Bureau and into other programs such as health care. If we don’t support this Bill, how much money would we leave on the table? (no answer)
Q: Family Trust has huge possibilities to help lots of people. 

A: DM- could be included under the land consolidation piece of the bill, and we recognize the importance of this issue… 
-Coming here to talk to us one time about a Bill of this magnitude isn’t sufficient. 
AB: Working on time restraints, but another question is if Dorgan should push this forward in the next month.  Does Indian Country think the bill is moving too fast without sufficient input?
-If this doesn’t get passed, try to come back and meet with us again.
-We do applaud your work (to David/Allison).
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